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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is aclaimfor worker's conpensati on benefits under the



Longshore and Harbor Workers' Conpensation Act, as anmended (33
U S.C. 8901, et seq.), herein referred to as the *“Act.” The
heari ng was hel d on June 20, 2000 in New London, Connecticut, at
which time all parties were given the opportunity to present
evi dence and oral argunents. Post-hearing briefs were not
requested herein. The following references will be used: TR
for the official hearing transcript, ALJ EX for an exhibit
offered by this Adm nistration Law Judge, CX for a Claimnt’s
exhibit, JX for a Joint exhibit and RX for an Enployer’s
exhi bit. This decision is being rendered after having given
full consideration to the entire record.

Post - heari ng evidence has been admtted as:

Exhi bit No. I tem Filing

Dat e

CX 23 Attorney Neusner’'s letter 07/ 21/ 00
filing his

CX 24 Fee Petition 07/ 21/ 00

RX 36 Enmpl oyer’ s coment s 07/ 2

1/ 00

t her eon

RX 37 Attorney Schavone's letter 09/ 05/ 00
filing the

RX 38 July 27, 2000 report of

09/ 05/ 00

Joseph R Gaeta, M D.
RX 39 August 17, 2000 Vocati onal 09/ 05/ 00

Anal ysi s and Enpl oyability
Assessnment of Carl Barchi, M Ed, DCMS

The record was closed on Septenber 5, 2000 as no further
docunments were fil ed.

Stipul ati ons and | ssues

The parties stipulate (JX 1), and | find:



1. The Act applies to this proceeding.

2. Claimant and the enployer were in an enpl oyee-enpl oyer
relati onship at the relevant tines.

3. On Novenber 20, 1991 Cl aimant suffered injuries to his
hands and arnms in the course and scope of his enpl oynent.

4. Claimnt gave the Enployer notice of the injury in a
timely manner.

5. Claimant filed a tinmely claimfor conpensation and the
Empl oyer filed a tinmely notice of controversion.

6. The parties attended an i nformal conference on Septenber
15, 1999.

7. The average weekly wage is $669. 34.

8. The Enployer voluntarily and w thout an award has paid
tenporary total conpensation for certain periods of tine.

The unresol ved issues in this proceeding are:
1. The nature and extent of Clainmant’s disability.
2. The date of his maxi num medi cal inprovenent.

3. The applicability of Section 8(f) of the Act.

Summary of the Evidence

M chael Orobello (“Claimant” herein), sixty-two (62) years
of age, with a high school education and three years of college
credits and an enpl oynent history of manual | abor, began working
on Novenber 6, 1978 as a carpenter at the Groton, Connecticut
shipyard of the Electric Boat Conpany, then a division of
General Dynam cs Corporation (“Enployer”), a maritime facility
adj acent to the navigable waters of the Thanes River where the
Enmpl oyer builds, repairs and overhaul s submari nes. He becane a
trade planner on August 15, 1982 and remmined in that job
classification until April 12, 1992, at which time he had to
stop because of the cunul ative effect of his medical problens.
(RX 15-RX 18; CX 15)



Cl ai nant has been exam ned and treated by a nunber of
physi ci ans and Dr. Lawence Baker, in his June 14, 1988 report,
concl udes as follows (RX 26):

“1t is nmy nedical opi nion that (/g Orobello suffers
at herosclerotic coronary artery di sease and suffered fromt hat
pathology for an indetermnate period of tine, in an
asynptomatic fashion prior to the events of 7/6/84. It is

further my nedical opinion that there was probable causal
relati onship between the exertions expended by M. O obello at
work on 7/6/84, which exertions were being performed on a hot
hum d day, and his devel opment of the begi nning synptonatol ogy
of an acute M, eventuating in hospitalization. As a direct
consequence of that work related M, docunented during the
hospitalization of 7/6/84, there was di m nution of coronary and
cardiac reserve to the extent that he was at risk for further
myocar di al damage, which did indeed take place on 8/20/84,
necessitating hospitalization. He also had a bout of coronary

insufficiency, i.e. prolonged coronary pain, 9/23/84. He made
a good enough recovery to be able to return to work 12/12/84 and
has conti nued to work. Hs period of total disability from

7/ 6/ 84 up until 12/12/84, is conpletely consistent with the work
related M’'s of 7/6/84 and 8/ 20/ 84.

“Cbviously, those M’'s have caused dim nution of coronary and
cardi ac reserve. Although he does not have much in the way of
cardi ovascul ar synptomatology, it 1is certain that he has
suffered inpairment of his cardi ovascul ar system i nasnuch as a
certain portion of heart nmuscle has been replaced by scar
tissue. | would estimate his inpairnment being approxi mtely 20
to 25% This inpairnment bears a direct relationship to the work
related M of 7/6/84 and 8/ 20/84,” according to Dr. Baker.

Cl ai mnt has al so been exam ned by Robert E. Dean, Ph.D.
a Clinical Psychologist, as part of his application for Soci al
Security Adm nistration disability benefits and Dr. Dean states
as follows in his Septenber 1, 1992 report (RX 23):

“M. Oobello is a man of somewhat bel ow average height who is
stockily-built and overweight. He is balding and appears about

his stated chronol ogical age. M. Orobello was casually,
appropriately dressed and well grooned at the time of
exam nati on. He wore support braces on both forearns and

wrists, reportedly because of carpal tunnel syndrome and a nerve
damage problemin his hands.



“M. Oobello was fully oriented and communi cated his thoughts
in a relevant, |logical, coherent fashion. He seened on
interview to be of above-average intellectual capacity. M.
Orobell o manifested no indications of any psychotic synptons.
He related to the examiner in a very pleasant, cooperative,
friendly manner. He conducted hinself in appropriate fashion
t hroughout the interview, and was frank, straight forward and
informative in responding to questions about current and past
functioning. No inmpairment of nmenory functions was indicated by
his responding at any tinme during the exam nation. Al t hough
there is a history of depression associated wth nedical
problens, M. Oobello s nood was not remarkably depressed at
the time of exanmi nation, and this was attributed to recent great
i nprovenent in his functioning as a result of adm nistration of
Zol oft, which he has been taking for a little nore than two
mont hs, according to his account. M. Oobello s affect was
appropriate to content and of normal range. There was no
indication of inpairnment in concentration at the time of
exam nati on.

“The man is a marri ed father of three and grandfather of two who

resides with his wife at their home in Wterford. He was
enployed as a senior planner by the General Dynami cs
Cor poration, where he had worked for 14 years until he was
recently |laid-off. This was a difficult blow for him

emotionally and M. Orobello reported that it seemed to himthat
his lay-off in June of this year was probably related to the
fact that he had experienced many health probl ems during recent
years. He noted that he has a heart condition and had two
myocardi al infarction in 1984. Hi s health problens al so include
stomach ul cers, a hiatal hernia, and carpal tunnel syndronme and
acconpanyi ng nerve damage to his hands bilaterally. He said
that this nerve danage and carpal tunnel syndronme seemto have
been brought about by his work as a carpenter when he began
working at General Dynamcs Corporation and wused various
automatic tools which cause a great deal of vibrating to a
manual operat or.

“M. Orobello indicated he has been participating in counseling
because of stress and depression associated wth his
restrictions of functioning resulting fromhealth problens. He
has been receiving counseling services since 1990 according to
his account. His chief conplaint is that ‘You can't do
anyt hi ng’ when heal th probl ens such as he has experi enced hanper
physi cal capabilities. M. Oobello explained that he has been
a very physically active person who has done nuch heavy | abor
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t hroughout his life and has been in and out of hospitals about
ten tinmes during the past eight years, with chronic frustration
over being unable to do physical chores which he would prefer to
do independently and has in the past taken for granted and
derived enjoynment and a sense of achievenent from doing. \Y g
Orobell o has been struggling with loss of independence and
difficulty in accepting physical |limtations. He noted that his
wife is a devoted caretaker and support person, yet conpl ai ned
t hat he resents having to depend upon her to acconpany hi mwhen
he travels out of state, as he would be too worried if he were
to travel any significant distance alone, as she would be
fearful that he would have a heart attack or other health
probl em

“M. Orobello explained that he has, as a result of his health
difficulties, lost a great deal of personal freedomand he feels
di m ni shed by the fact that he ‘Can’t do what you feel Iike
doi ng wi thout thinking about it.” He finds it to be a difficult
burden to have to ask other people to do chores for him such as
househol d mai nt enance t asks when he woul d much prefer to do t hem
himself and is very unconfortable in maki ng demands upon ot her
peopl e, such as his younger relatives. However, he noted he
experiences chest pain when he exerts hinself and therefore
usually relies upon that cue to curtail his physical exertion.
M. Oobello explained that it is frightening and quite
di stressing to know that his heart condition cannot be corrected
by surgery other than a transplant. He frankly stated that it
is nerve-w acking to be aware of the fact that the “prognosis is
not very good.” He noted in regard to his restricted range of
activities and apprehensi on about deteriorating heath, ‘I never
pl anned to end ny life this way.’

“M. Orobell o described frequent experiences of frustration and
feeling inpatient about having to be “constantly waiting for
sonebody to do something for you” when he would nmuch prefer to
do things hinmself and not be ‘a pain in the neck’ for his |oved
ones, upon whom he wi shes that he did not have to rely...

“Despite his obvious preoccupation wth these various
frustrations and |l osses in his |ife over the past several years,

\V/ g Orobello was able to discuss these matters while
denonstrating a good sense of hunor and at tines |aughing
ironically about the problens which he is encountering. He

indicated that his npod has inproved greatly since he began
taking Zoloft. M. Oobello noted that ‘things don’t | ook so
dark as they were’ since he began taking this nedicine. He
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reported he has not taken any other nmpod-el evating or other
psychi atric drugs.

“M. Orobello stated that he has gained 75 pounds during the
past year which he attributes to his inactivity in a |arge part.
Wth his inproved nmood, however, he is commtted to maki ng an
effort to gradually | ose the excess wei ght which he has gai ned.
Hi s sl eep has i nproved greatly since he began taking Zoloft. He
had previously been sleeping in brief periods of not nmuch nore
than one hour, off and on through the night time, and he
experienced this as being related to his worrying and
preoccupation with various difficulties. He seens to be able to
free hinself from these rumnations so that he can sleep
normal |y since taking the Zoloft, according to his description.
M. Oobello s enptional duress has also been exacerbated by
persistent pain and feelings of nunmbness in his wists and
fingers, which he understands to be related to the vibrating
tools which he used over the years as a carpenter. This pain
and his periodic chest pain have increased his depressed nood at
tinmes.

“M. Oobello said that his inproved nood has resulted in his
counseling being scheduled |less frequently. He was previously
at counseling sessions on a weekly basis and i s now goi ng every
two or three weeks, he reported. Hi s counseling experiences
have been hel pful to him including assisting himin dealing
with his heightened sense of |oss after being laid-off fromhis
j ob, which was a source of considerable meaning and positive
structuring of his life. He noted that he has been working
since 1955 and without being in the lifestyle of a full-tine
enpl oyee he has often felt as if he does not ‘know where to
turn.’

“ DI AGNOSTI C | MPRESSI ON:

Axis |:
Axis I'l: Diagnosis deferred.
Axis Il1: Mul tiple medi cal probl ems i ncludi ng heart

di sease, ulcers, hiatal hernia, carpal tunnel
syndrome with nerve damage in the fingers
associated wth wvibrating power tools, per
hi story,” according to Dr. Dean

Cl ai mant has al so been exam ned at the Dartnouth-Hi tchcock
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Medi cal Center, Sleep Disorders Center, Dartrmouth Medical
School, Lebanon, New Hanpshire, and Dr. Mchael J. Sateia, the
Center’s Director, and a diplomte of the Anerican Board of
Sl eep Medicine, states as follows in his July 10, 1997 report
(RX 24):

DATE OF EVALUATION. 07/10/97

“Mchael Orobello is a 59-year-old man referred by Dr. Ham |ton
for evaluation of obstructive sl eep apnea.

“M. Orobello reports that he frequently awakens with a startle,
feeling that his heart has stopped. This is acconpanied by a
gasp and occurs up to two to three tinmes per night. The
patient’s wife reports that he snores. There are no reports of
observed apnea nor any ot her subjective respiratory conpl aints.

“The patient states that he goes to bed around 11 p. m, watching

TV until he falls asleep around m dnight. He descri bes sonme
difficulty falling asleep, although is not aware of any
particul ar worries or stressors. It takes him30 m nutes to an

hour to fall asleep on average. He sleeps 2-3 hours and then
w || awaken with one of his startles. This has occurred for the
past 4-5 years. He may have difficulty going back to sl eep and
sonetinmes reads in bed until he feels drowsy. He nmay be awake
for an hour to an hour-and-a-half. This cycle may repeat itself
again during the night. He generally is out of bed at about 7
a.m

“The patient does not feel refreshed in the norning. He says
that he is constantly in a fog, although is somewhat better as
t he day goes by. He does not feel alert and al nost rear-ended
the car | ast weekend because of his |lack of alertness. He does
not fall asleep in the workplace or while driving. He does doze
off on occasion while watching television. He denies any
i ntentional napping.

“The patient is not aware of any other specific nocturnal
synptons. He does tend to sleep upright in a chair because of
his hiatal hernia problem He denies know edge of any novenent
or behavioral disturbance, norning headaches, or enuresis,
ancillary symptons of narcol epsy, nightmares, terrors, panic, or
restless |egs.

“MEDI CAL HI STORY: M. Oobello has a cardiac history of two
previ ous myocardi al infarctions. He has dyspnea on exertion.
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He reports hiatal hernia, peptic ulcer, Raynaud' s, carpal
tunnel, knee replacenent and obesity. He has gained 160 pounds
during the past five years. His current weight is |listed at
approxi mately 327 pounds.

“PSYCHOSOCI AL _HI STORY: M. Orobello is married. He is retired
fromhis job as a senior planner for General Dynam cs. He feels
that he was m streated in the manner in which he was |aid-off
and remains sonmewhat angry regarding this. H's nood is
ot herwi se reasonably stable, although | amconcerned about sone
degree of dysphoria that he seenms to manifest over the job
situation which was sone time ago. Hi s Zung Depression Scale is
53 which suggests mninmal-to-m|d depression. The profile of
nood states is not remarkable..

“COVMENTS: M. Orobello sleep was nonitored for approxinmately
si x hours. He spent nearly eight hours in bed but watched
television for sone tinme before he felt ready to go to sl eep.
Once he fell asleep, there was frequent respiratory disturbance
and arousal . His total sleep time was a bit under five hours
and his sleep efficiency was rather poor at 61% There was a
prol onged sl eep | atency along with a relatively marked i ncrease
inlight sleep, little slow wave sl eep, and a noderate reduction
in REMto 10%

“The respiratory recordi ng showed noder at e-t o- severe obstructive
sl eep apnea with an index of 48 events per hour of sleep. The
basel i ne oxygen saturation was about 93% The saturations were
noderate to a mninum of about 80% The patient did snore
intermttently for much of the night. | should al so note that
these results were obtained while the patient was sitting in a
reclining chair.

“The EKG showed a stable sinus rhythm w thout significant
ectopy. Tibialis recording showed no evidence of period linb
nmovement di sorder.

“ CONCLUSI ON/ RECOMVENDATI ONS: M. Orobell o presents for
eval uati on of obstructive sleep apnea. The study does indeed
show significant obstructive apnea wth noderate oxygen
desaturations and relatively marked sleep disruption. I
di scussed the treatnment options with him Conservative measures
i ncl udi ng wei ght reducti on and avoi dance of al cohol and sedative
hypnoti c medi cati ons were enphasi zed. More definitive treatnent
options including surgery, oral appliances, and nasal CPAP were
al so di scussed. The patient would like to return for a trial of
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CPAP and has been scheduled for this.

“Finally, I do think that M. Orobello may have an i ndependent
psychophysi ol ogic probleminitiating sleep that is nost l|ikely
related to some residual anger and dysphoria regardi ng previous
life events and stressors. However, | think that it is best for
us to treat the sleep apnea first and then eval uate where things
stand in this respect,” according to Dr. Satei a.

Cl ai mant underwent additional testing at the Center and the
doctor, as of Decenber 18, 1997, reported as follows (RX 32):

“M. Orobello returns for followp for his obstructive sleep
apnea and i nsomia conplaints. Since his last visit on October
6, 1997, he continues to use his nasal CPAP with a Monarch mask
at a pressure of 10 cnH20. In addition, he had been taking
trazodone at 25 to 50 nmy at bedtinme, as the need arises for
i nsomi a. He had, furthernore, joined a diet program and has

since lost 20 |Dbs. He denies any conplaints related to his
sl eep nor does he have any daytime synmptons. On occasi on,
however, he would feel that the Monarch mask may be | eaking but
he had since then found a remedy for this. He denied any

snoring nor any difficulty arising during the day...

“ | MPRESSI ON:

Axi s |

1. Obstructive sl eep apnea syndronme (780.53-0).

2. I nsomi a, inadequate sleep hygiene (307.41-1) versus

i di opathic insomia (780.52-7).

Axis |1
1. Pol ysommogr aphy and CPAP titration.

Axis 111
1. Cbesity.

“ RECOMMENDATI ON: . The patient was asked to continue to use his
nasal CPAP at night at a pressure of 10 cnmH20. He shoul d be
using this with his Monarch mask. The patient was commended on
his 20 I'b. Wight |oss and was encouraged to pursue further

wei ght reduction. Finally, he was instructed to use his
trazodone at 25 to 50 ng at bedtine if needed for insomia. The
patient will be seen on a p.r.n. basis at the office...,
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according to the doctor.

On the basis of the totality of this record!, | make the
fol |l owi ng:

Fi ndi ngs of Fact and Concl usions of Law

This Adm ni strative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
w tnesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nedical examn ner. Banks v. Chicago Grain
Trimmers Association, Inc., 390 U S. 459 (1968), reh. deni ed,
391 U.S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Gui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Term nal, Inc., 8 BRBS 564 (1978).

The Act provides a presunptionthat a claimcomes withinits
provi sions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nmuch to the nexus between an enpl oyee's nmal ady and
his enploynment activities as it does to any other aspect of a
claim™ Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C.
Cir. 1976), cert. denied, 429 U S. 820 (1976). Claimant's
uncontradicted credible testinmony alone may constitute
sufficient proof of physical injury. Golden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not dispense with
the requirenment that a claimof injury nmust be made in the first
instance, nor is it a substitute for the testinony necessary to

YAs the Enployer has accepted this claimas conpensable
and as the parties have taken Claimant’s testinony three tines
by deposition (RX 15-RX 18), Cl ai mant was excused from
attending the hearing in view of his multiple nedical
probl ens.
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establish a "prim facie" case. The Suprenme Court has held that

“la] prima facie ‘claim for conpensation,” to which the
statutory presunmption refers, nust at |east allege an injury
that arose in the course of enploynent as well as out of
enploynent."” United States |ndus./Fed. Sheet Metal, Inc., v.

Director, Ofice of Wrkers' Conpensation Prograns, U S. Dep't
of Labor, 455 U.S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U S. Indus./Fed. Sheet Metal, Inc.,
627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the nere existence
of a physical inpairment is plainly insufficient to shift the
burden of proof to the enployer.” 1d. The presunption, though,
is applicable once claimnt shifts the burden of proof to the
enpl oyer."” U.S. Industries/Federal Sheet Metal, Inc., et al.,
v. Director, Ofice of Wrkers' Conpensation Programs, U S.
Departnment of Labor, 455 U. S. 608, 102 S.Ct. 1318 (1982), rev'g
Riley v. U S. Industries/Federal Sheet Metal, Inc., 627 F.2d 455
(D.C. Cir. 1980). The presunption, though, is applicable once
cl ai mant establishes that he has sustained an injury, i.e., harm
to his body. Preziosi v. Controlled Industries, 22 BRBS 468,
470 (1989); Brown v. Pacific Dry Dock Industries, 22 BRBS 284,
285 (1989); Trask v. Lockheed Shipbuilding and Construction
Conpany, 17 BRBS 56, 59 (1985); Kelaita v. Triple A Mchine
Shop, 13 BRBS 326 (1981).

To establish a prima facie claim for conpensation, a
clai mant need not affirmatively establish a connection between
work and harm Rather, a <claimant has the burden of
establishing only that (1) the claimant sustai ned physical harm
or pain and (2) an accident occurred in the course of
enpl oyment, or conditions existed at work, which could have
caused the harm or pain. Kelaita, supra; Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). Once this prima facie case is
established, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynment. To
rebut the presunption, the party opposing entitlenment nust
present substantial evidence proving the absence of or severing
the connection between such harm and enploynment or working
condi tions. Kier, supra; Parsons Corp. of California v.
Director, ONCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenment Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Works Corp., 22 BRBS 301, 305 (1989). Once cl ai nant
establ i shes a physical harm and working conditions which could
have caused or aggravated the harm or pain the burden shifts to
the enployer to establish that claimant's condition was not
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caused or aggravated by his enploynent. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger
controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Volpe v. Northeast Marine Term nals, 671 F.2d
697 (2d Cir. 1981). In such cases, | rmust weigh all of the
evidence relevant to the causation issue, resolving all doubts
in claimant's favor. Sprague v. Director, OANCP, 688 F.2d 862
(1st Cir. 1982); MacDonald v. Trailer Marine Transport Corp., 18
BRBS 259 (1986).

The U.S. Court of Appeals for the First Circuit has
consi dered the Enployer’s burden of proof in rebutting a prinma
facie claimunder Section 20(a) and that Court has issued a nost
significant decision in Bath Iron Woirks Corp. v. Director, OACP
(Shorette), 109 F.3d 53, 31 BRBS 19(CRT)(1st Cir. 1997).

In Shorette, the United States Court of Appeals for the
First Circuit held that an enployer need not rule out any
possi bl e causal rel ati onshi p between a cl ai mant’ s enpl oynent and
his condition in order to establish rebuttal of the Section
20(a) presunption. The court held that enployer need only
produce substantial evidence that the condition was not caused
or aggravated by the enploynent. 1d., 109 F.3d at 56,31 BRBS at
21 (CRT); see also Bath Iron Wirks Corp. v. Director, OANCP
[Hartford], 137 F.3d 673, 32 BRBS 45 (CRT)(1st Cir. 1998). The
court held that requiring an enployer to rule out any possible
connecti on between the injury and the enpl oynent goes beyond t he
statutory | anguage presum ng the conpensability of the claim®“in
t he absence of substantial evidence to the contrary.” 33 U S.C
§920(a) . See Shorette, 109 F.3d at 56, 31 BRBS at 21 (CRT).
The “ruling out” standard was recently addressed and rej ected by
t he Court of Appeals for the Fifth and Seventh Circuits as well.
Conoco, Inc. v. Director, ONCP [Prewitt], 194 F.3d 684, 33 BRBS
187(CRT) (5th Cir. 1999); Anmerican Grain Trimers, Inc. v. OACP,
181 F.3d 810, 33 BRBS 71(CRT)(7th Cir. 1999); see also O Kelley
v. Dep’'t of the Army/NAF, 34 BRBS 39 (2000); but see Brown v.
Jacksonville Shipyards, |Inc., 893 F.2d 294, 23 BRBS 22
(CRT)(11th Cir. 1990) (affirmng the finding that the Section
20(a) presunption was not rebutted because no physician
expressed an opinion “ruling out the possibility” of a causal
rel ati onship between the injury and the work).
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In the case sub judice, Clainmant alleges that the harmto
his bodily frame, i.e., his bilateral hand/arm vibration
syndrome, resulted from working conditions at the Enployer’s
shi pyard. The Enpl oyer has introduced no evidence severing the
connecti on between such harmand Claimant’s mariti me enpl oynent.
Thus, Claimant has established a prima facie claim that such
harmis a work-related injury, as shall now be di scussed.

I njury

The term"injury" means accidental injury or death arising
out of and in the course of enploynent, and such occupati ona
di sease or infection as arises naturally out of such enpl oynent
or as naturally or wunavoidably results from such accidenta
injury. See 33 U.S.C. 8902(2); U.S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Wrkers Conpensation
Prograns, U.S. Departnment of Labor, 455 U. S. 608, 102 S.Ct. 1312
(1982), rev'g Riley v. US. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-rel ated aggravati on
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath lIron Wrks Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OACP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewicz v. Sun Shipbuilding and Dry Dock
Conmpany, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); WMudrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Mor eover, the
enpl oynent -rel ated i njury need not be the sole cause, or primry
factor, in a disability for conpensation purposes. Rather, if
an enmploynent-related injury contributes to, conbines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shipping
v. Nash, 782 F.2d 513 (5th Cir. 1986); Independent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondale
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. General Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when claimnt sustains an
infjury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udwort h Shipyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); Mjangos, supra; Hi cks v. Pacific Marine &
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Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravation of a pre-existing non-work-related condition or the
conmbi nati on of work- and non-work-related conditions. Lopez v.
Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WWATA, 21 BRBS
248 (1988).

I n occupational disease cases, there is no "injury" unti
the accunulated effects of the harnful substance manifest
t henmsel ves and cl ai mant becones aware, or in the exercise of
reasonable diligence or by reason of nedical advice should
become have been aware, of the relationship between the
enpl oynent, the di sease and the death or disability. Travelers
| nsurance Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955), cert.
deni ed, 350 U.S. 913 (1955). Thorud v. Brady-Hanm |ton Stevedore
Conpany, et al., 18 BRBS 232 (1987); Ceisler v. Colunbia
Asbestos, Inc., 14 BRBS 794 (1981). Nor does the Act require
that the injury be traceable to a definite time. The fact that
claimant's injury occurred gradually over a period of tine as a
result of continuing exposure to conditions of enploynment is no
bar to a finding of an injury within the neaning of the Act.
Bath Iron Works Corp. v. White, 584 F.2d 569 (1st Cir. 1978).

This closed record conclusively establishes, and | so find
and conclude, that Claimant’s repetitive use of pneumatic or
vibratory tools in the course of his maritine enployment has
resulted in bilateral hand/arnms synptons, di agnosed as hand/ ar ns
vi bration syndronme (CX 1), that the date of injury is Novenber
20, 1991, that the Enployer had timely notice of such injury,
has authorized appropriate nedical care and treatnent and has
paid to Cl ai mant appropriate conpensation benefits while he has
been unable to return to work and that Claimant tinely filed for
benefits once a dispute arose between the parties. |In fact, the
principal issue is the nature and extent of Claimnt’s
disability, an issue | shall now resol ve.

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econonic
concept based upon a nedical foundation. Quick v. Martin, 397
F.2d 644 (D.C. Cir. 1968); Owmens v. Traynor, 274 F. Supp. 770
(D.Md. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U. S. 962 (1968). Thus, the extent of disability cannot be
measured by physical or nmedical condition al one. Nar dell a v.
Canpbel | Machi ne, Inc., 525 F.2d 46 (9th GCir. 1975) .
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Consi deration nust be given to claimant's age, education,
i ndustrial history and the availability of work he can perform
after the injury. American Miutual I|nsurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even a relatively
mnor injury may lead to a finding of total disability if it
prevents the enpl oyee fromengaging in the only type of gainful
enpl oyment for which he is qualified. (1d. at 1266)

Cl ai mant has the burden of proving the nature and extent of
his disability wthout the benefit of the Section 20
presunption. Carroll v. Hanover Bridge Marina, 17 BRBS 176
(1985); Hunigman v. Sun Shipbuilding & Dry Dock Co., 8 BRBS 141
(1978). However, once claimnt has established that he is
unable to return to his former enploynment because of a work-
related injury or occupational disease, the burden shifts to the
enpl oyer to denonstrate the availability of suitable alternative
enpl oynment or realistic job opportunities which claimnt is
capabl e of perform ng and which he could secure if he diligently
tried. New Orl eans (Gulfwi de) Stevedores v. Turner, 661 F.2d
1031 (5th Cir. 1981); Air Anerica v. Director, 597 F.2d 773 (1st
Cir. 1979); Anerican Stevedores, Inc. v. Salzano, 538 F.2d 933
(2d Cir. 1976); Preziosi v. Controlled Industries, 22 BRBS 468,
471 (1989); Elliott v. C & P Tel ephone Co., 16 BRBS 89 (1984).
VWil e Claimnt generally need not show that he has tried to
obtain enpl oynent, Shell v. Tel edyne Movible Ofshore, Inc., 14
BRBS 585 (1981), he bears the burden of denmonstrating his
willingness to work, Trans-State Dredging v. Benefits Review
Board, 731 F.2d 199 (4th Cir. 1984), once suitable alternative
enpl oynent is shown. WIson v. Dravo Corporation, 22 BRBS 463,
466 (1989); Royce v. Elrich Construction Conpany, 17 BRBS 156
(1985).

Sections 8(a) and (b) and Total Disability

A worker entitled to permanent partial disability for an
injury arising under the schedule may be entitled to greater
conpensation under Sections 8(a) and (b) by a show ng that
he/she is totally disabl ed. Pot omac Electric Power Co. V.
Director, 449 U S. 268 (1980) (herein "Pepco"). Pepco, 449 U. S.
at 277, n.17; Davenport v. Daytona Marine and Boat Works, 16
BRBS 1969, 199 (1984). However, unless the worker is totally
di sabled, he is limted to the conpensation provided by the
appropriate schedul e pr ovi si on. W nst on V. I ngal | s
Shi pbui I ding, Inc., 16 BRBS 168, 172 (1984).
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Two separate scheduled disabilities nust be conpensated
under the schedules in the absence of a showing of a total
disability, and claimant is precluded from (1) establishing a
greater |oss of wage-earning capacity than the presuned by the
Act or (2) receiving conpensation benefits under Section
8(c)(21). Since Claimnt suffered injuries to nore than one
menber covered by the schedul e, he nust be conpensated under the
appl i cabl e portion of Sections 8(c)(1) - (20), with the awards
runni ng consecutively. Potonmac Electric Power Co. v. Director,
ONCP, 449 U.S. 268 (1980). In Brandt v. Avondal e Shipyards,
Inc., 16 BRBS 120 (1984), the Board held that claimnt was
entitled to two separate awards under the schedule for his work-
related injuries to his right knee and left index finger.

On the basis of the totality of this closed record, | find
and concl ude that Clai mant has established that he cannot return
to work as a carpenter or trade planner. The burden thus rests
upon the Enployer to denonstrate the existence of suitable
alternate enploynment in the area. If the Enployer does not
carry this burden, Claimant is entitled to a finding of tota
disability. Anmerican Stevedores, Inc. v. Sal zano, 538 F.2d 933
(2d Cir. 1976); Southern v. Farnmers Export Conpany, 17 BRBS 64
(1985). In the case at bar, the Enployer did not submt any
evidence as to the availability of suitable alternate
enpl oynment . See Pil kington v. Sun Shipbuilding and Dry Dock
Conmpany, 9 BRBS 473 (1978), aff'd on reconsideration after
remand, 14 BRBS 119 (1981). See al so Bunbl e Bee Seafoods v.
Director, ONCP, 629 F.2d 1327 (9th Cir. 1980). Moreover, Carl
Barchi, MEd., CDMS, the Enployer’s Vocational Consultant, has
opi ned, as of August 17, 2000, that claimnt “is unenpl oyable

due to the combined effects of the disabilities so noted.” (RX
39) | therefore find Claimant has a total disability.
Claimant's injury has become permnent. A permanent

disability is one which has continued for a |engthy period and
is of lasting or indefinite duration, as distinguished fromone
in which recovery nerely awaits a normal healing period.
General Dynam cs Corporation v. Benefits Review Board, 565 F. 2d
208 (2d Cir. 1977); Watson v. Qulf Stevedore Corp., 400 F. 2d 649
(5th Cir. 1968), cert. denied, 394 U S. 976 (1969); Seidel wv.
General Dynam cs Corp., 22 BRBS 403, 407 (1989); Stevens v.
Lockheed Shi pbuilding Co., 22 BRBS 155, 157 (1989); Trask V.
Lockheed Shi pbuilding and Construction Conpany, 17 BRBS 56
(1985); Mason v. Bender Welding & Machine Co., 16 BRBS 307, 309
(1984). The traditional approach for determ ning whether an
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injury is permanent or tenporary is to ascertain the date of

"maxi mum nedi cal i nmprovenent.” The determ nation of when
maxi mum medi cal inmprovement is reached so that claimnt's
disability nmay be said to be permanent is primarily a question
of fact based on nedical evidence. Lozada v. Director, OANCP

903 F.2d 168, 23 BRBS 78 (CRT) (2d Cir. 1990); Hite v. Dresser
Gui berson Punping, 22 BRBS 87, 91 (1989); Care v. Washington
Metropolitan Area Transit Authority, 21 BRBS 248 (1988); Wayl and
v. Moore Dry Dock, 21 BRBS 177 (1988); Eckley v. Fibrex and
Shi ppi ng Conpany, 21 BRBS 120 (1988); WIllians v. General
Dynam cs Corp., 10 BRBS 915 (1979).

The Benefits Revi ew Board has held that a determ nation t hat
claimant's disability is tenporary or pernmanent may not be based
on a prognosis that claimant's condition may inprove and becone
stationary at some future tinme. Meecke v. 1.S.0. Personnel
Support Departnment, 10 BRBS 670 (1979). The Board has al so hel d
that a disability need not be "eternal or everlasting" to be
permanent and the possibility of a favorable change does not
foreclose a finding of permanent disability. Exxon Corporation
v. White, 617 F.2d 292 (5th Cir. 1980), aff'g 9 BRBS 138 (1978).
Such future <changes my be considered in a Section 22
nodi fi cati on proceedi ng when and if they occur. Fl eet wood .
Newport News Shipbuilding and Dry Dock Conpany, 16 BRBS 282
(1984), aff'd, 776 F.2d 1225, 18 BRBS 12 (CRT) (4th Cir. 1985).

Permanent di sability has been found where littl e hope exists
of eventual recovery, Air America, Inc. v. Director, OANP, 597
F.2d 773 (1st Cir. 1979), where clai mant has al ready undergone
a |l arge nunber of treatnments over a |ong period of tine, Meecke
v. 1.S. 0O Personnel Support Departnent, 10 BRBS 670 (1979), even
though there is the possibility of favorable change from
recommended surgery, and where work within claimnt's work
restrictions is not available, Bell v. Vol pe/ Head Construction
Co., 11 BRBS 377 (1979), and on the basis of claimant's credible
conplaints of pain alone. Eller and Co. v. Golden, 620 F.2d 71
(5th Cir. 1980). Furthernore, there is no requirenent in the
Act that medical testinony be introduced, Ballard v. Newport
News Shi pbuilding & Dry Dock Co., 8 BRBS 676 (1978); Ruiz v.
Uni versal Maritime Service Corp., 8 BRBS 451 (1978), or that
clai mant be bedridden to be totally disabled, Watson v. Gulf
St evedore Corp., 400 F.2d 649 (5th Cir. 1968). Mor eover, the
burden of proof in a tenporary total case is the sane as in a
per manent total case. Bell, supra. See also Wal ker v. AAF
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Exchange Service, 5 BRBS 500 (1977); Swan v. George Hynman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocati onal rehabilitation testing prior to
a finding of permanent total disability, Mendez v. Bernuth
Mari ne Shipping, Inc., 11 BRBS 21 (1979); Perry v. Stan Flowers
Conmpany, 8 BRBS 533 (1978), and an award of permanent tota
disability my be nodified based on a change of condition.
Watson v. @Qulf Stevedore Corp., supra.

An enpl oyee i s consi dered permanently di sabled if he has any
residual disability after reaching maxi nrum nedi cal inprovenent.
Lozada v. Ceneral Dynam cs Corp., 903 F.2d 168, 23 BRBS 78 (CRT)
(2d Cir. 1990); Sinclair v. United Food & Commerci al Workers, 13
BRBS 148 (1989); Trask v. Lockheed Shi pbuil ding & Construction
Co., 17 BRBS 56 (1985). A condition is permanent if claimnt is
no | onger undergoing treatnment with a viewtowards inproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982),
or if his condition has stabilized. Lusby v. Washi ngton
Metropolitan Area Transit Authority, 13 BRBS 446 (1981).

A disability is considered permanent as of the date
claimant’s condition reaches maxi num nedi cal inprovenent or if
the condition has continued for a |l engthy period and appears to
be of lasting or indefinite duration, as distinguished fromone
in which recovery nerely awaits a normal healing period. See
Watson v. CGulf Stevedore Corp., 400 F.2d 649 (5" Cir. 1968),
cert. deni ed. 394 U.S. 976 (1969). If a physician believes
that further treatnent should be undertaken, then a possibility
of i nmprovenent exists, and even if, in retrospect, the treatnment
was unsuccessful, maxi num nedi cal inprovenent does not occur
until the treatment is conplete. Louisiana Ins. Guaranty Assn.
v. Abbott, 40 F.3d 122, 29 BRBS 22(CRT)(5th Cir. 1994); Leech v.
Service Engineering Co., 15 BRBS 18 (1982). If surgery is
antici pated, maxi num nedi cal inprovenent has not been reached.
Kuhn v. Associ ated press, 16 BRBS 46 (1983). |If surgery is not
anticipated, or if the prognosis after surgery is uncertain, the
claimant’s condition may be permanent. Worthington v. Newport
News Shi pbuilding & Dry Dock Co., 18 BRBS 200 (1986); Wite v.
Exxon Corp., 9 BRBS 138 (1978), aff'd nem, 617 F.2d 292 (5th
Cir. 1982).

On the basis of the totality of the record, |I find and

conclude that Claimnt reached maxi num medical inprovenment on
June 3, 1993, and that he has been permanently and totally

19



di sabled from June 4, 1993, according to the well-reasoned
opinion of Dr. Wainright. (CX 8)

| nt er est

Al t hough not specifically authorized inthe Act, it has been
accepted practice that interest at the rate of six (6) percent
per annum is assessed on all past due conpensation payments.
Aval | one v. Todd Shipyards Corp., 10 BRBS 724 (1978). The
Benefits Review Board and the Federal Courts have previously
uphel d i nterest awards on past due benefits to ensure that the
enpl oyee receives the full amount of conpensation due. WAtkins
v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978),
aff'd in pertinent part and rev'd on other grounds sub nom
Newport News v. Director, OANCP, 594 F.2d 986 (4th Cir. 1979);
Santos v. Ceneral Dynam cs Corp., 22 BRBS 226 (1989); Adans v.
Newport News Shi pbuilding, 22 BRBS 78 (1989); Smith v. Ingalls
Shi pbui I ding, 22 BRBS 26, 50 (1989); Caudill v. Sea Tac Al aska
Shi pbui I di ng, 22 BRBS 10 (1988); Perry v. Carolina Shipping, 20
BRBS 90 (1987); Hoey v. General Dynamcs Corp., 17 BRBS 229
(1985). The Board concluded that inflationary trends in our
econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of maki ng cl ai mant whol e, and
held that ". . . the fixed six percent rate should be repl aced
by the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills .
Grant v. Portland Stevedori ng Conpany, 16 BRBS 267, 270 (1984)
nodi fied on reconsi deration, 17 BRBS 20 (1985). Section 2(m of
Pub. L. 97-258 provided that the above provision would become
effective October 1, 1982. This Order incorporates by reference
this statute and provides for its specific admnistrative
application by the District Director. The appropriate rate
shall be determ ned as of the filing date of this Decision and
Order with the District Director.

Section 14(e)

Claimant is not entitled to an award of additional
conpensation, pursuant to the provisions of Section 14(e), as
the Enployer, although initially controverting Claimnt’s
entitlement to benefits (RX 9), nevertheless has accepted the
claim provided the necessary medical care and treatnent and
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voluntarily paid conpensation benefits for certain periods of
time. (JX 1) Ranos v. Universal Dredging Corporation, 15 BRBS
140, 145 (1982); Garner v. Oin Corp., 11 BRBS 502, 506 (1979).

Medi cal Expenses

An Enmpl oyer found i able for the payment of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatment is
recogni zed as appropriate by the nmedi cal profession for the care
and treatnment of the injury. Colburn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Wodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenent to nmedical services is never tine-
barred where a disability is related to a conpensable injury.
Addi son v. Ryan-Walsh Stevedoring Conpany, 22 BRBS 32, 36
(1989); WMayfield v. Atlantic & @Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Termnals Corp., 7 BRBS 234 (1977).
Furthernore, an enployee's right to select his own physician,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Claimnt is
also entitled to rei mbursenment for reasonabl e travel expenses in
seeking nedical care and treatnment for his work-rel ated
injuries. Tough v. General Dynam cs Corporation, 22 BRBS 356
(1989); Glliamv. The Western Union Tel egraph Co., 8 BRBS 278
(1978).

Section 8(f) of the Act

Regardi ng the Section 8(f) issue, the essential el ements of
that provision are net, and enployer's liability is limted to
one hundred and four (104) weeks, if the record establishes that
(1) the enployee had a pre-existing permanent partial
disability, (2) which was manifest to the enployer prior to the
subsequent conpensable injury and (3) which conbined with the
subsequent injury to produce or increase the enployee's
permanent total or partial disability, a disability greater than
that resulting fromthe first injury alone. Lawson v. Suwanee
Fruit and Steanmship Co., 336 U. S. 198 (1949); FMC Corporation v.
Director, OACP, 886 F.2d 118523 BRBS 1 (CRT) (9th Cir. 1989);
Director, OANCP v. Cargill, Inc., 709 F.2d 616 (9th Cir. 1983);
Director, OANCP v. Newport News & Shipbuilding & Dry Dock Co.,
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676 F.2d 110 (4th Cir. 1982); Director, OACP v. Sun Shi pbuil di ng
& Dry Dock Co., 600 F.2d 440 (3rd Cir. 1979); C & P Tel ephone v.
Director, OWNP, 564 F.2d 503 (D.C. Cir. 1977); Equitable
Equi pment Co. v. Hardy, 558 F.2d 1192 (5th Cir. 1977); Shaw v.
Todd Pacific Shipyards, 23 BRBS 96 (1989); Dugan v. Todd
Shi pyards, 22 BRBS 42 (1989); MDuffie v. Eller and Co., 10 BRBS
685 (1979); Reed v. Lockheed Shi pbuilding & Construction Co., 8
BRBS 399 (1978); Nobles v. Children's Hospital, 8 BRBS 13
(1978) . The provisions of Section 8(f) are to be liberally
construed. See Director v. Todd Shipyard Corporation, 625 F. 2d
317 (9th Cir. 1980). The benefit of Section 8(f) is not denied
an enpl oyer sinply because the new injury nerely aggravates an
existing disability rather than creating a separate disability
unrel ated to the existing disability. Director, OACP v. General
Dynam cs Corp., 705 F.2d 562, 15 BRBS 30 (CRT) (1st Cir. 1983);
Kool ey v. Marine Industries Northwest, 22 BRBS 142, 147 (1989);
Benoit v. General Dynam cs Corp., 6 BRBS 762 (1977).

The enpl oyer need not have actual know edge of the pre-
exi sting condition. I nstead, "the key to the issue is the
availability to the enployer of know edge of the pre-existing
condition, not necessarily the enployer's actual know edge of
it." Dillingham Corp. v. Massey, 505 F.2d 1126, 1228 (9th Cir.

1974) . Evi dence of access to or the existence of nedical
records suffices to establish the enpl oyer was aware of the pre-
existing condition. Director v. Uni ver sal Ter m nal &

St evedoring Corp., 575 F.2d 452 (3d Cir. 1978); Berkstresser v.
Washi ngton Metropolitan Area Transit Authority, 22 BRBS 280
(1989), rev'd and remanded on ot her grounds sub nom Director v.
Berstresser, 921 F.2d 306 (D.C. Cir. 1990); Reiche v. Tracor
Marine, Inc., 16 BRBS 272, 276 (1984); Harris v. Lanbert's Poi nt
Docks, Inc., 15 BRBS 33 (1982), aff'd, 718 F.2d 644 (4th Cir.
1983) . Delinski v. Brandt Airflex Corp., 9 BRBS 206 (1978).
Mor eover, there must be information available which alerts the
enpl oyer to the existence of a medical condition. Eymard & Sons
Shi pyard v. Smith, 862 F.2d 1220, 22 BRBS 11 (CRT) (5th Cir.
1989); Armstrong v. General Dynam cs Corp., 22 BRBS 276 (1989);
Ber kstresser, supra, at 283; Villasenor v. Mrine Mintenance
| ndustries, 17 BRBS 99, 103 (1985); Hitt v. Newport News
Shi pbui I ding and Dry Dock Co., 16 BRBS 353 (1984); Musgrove V.
WIlliamE. Canpbell Conpany, 14 BRBS 762 (1982). A disability
will be found to be manifest if it is "objectively determ nabl e"
from medi cal records kept by a hospital or treating physician.
Fal cone v. General Dynam cs Corp., 16 BRBS 202, 203 (1984).
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Prior to the conpensable second injury, there nust be a
medi cal | y cogni zabl e physi cal ailnent. Dugan v. Todd Shi pyards,
22 BRBS 42 (1989); Brogden v. Newport News Shi pbuil ding and Dry
Dock Company, 16 BRBS 259 (1984); Fal cone, supra.

The pre-existing permanent partial disability need not be
econom cal ly disabling. Director, OACP v. Canpbell Industries,
678 F.2d 836, 14 BRBS 974 (9th Cir. 1982), cert. denied, 459
U.S. 1104 (1983); Equitabl e Equi pment Conpany v. Hardy, 558 F. 2d
1192, 6 BRBS 666 (5th Cir. 1977); Atlantic & Gulf Stevedores v.
Director, OANCP, 542 F.2D 602 (3d Cir. 1976).

Section 8(f) relief is not applicable where the pernanent
total disability is due solely to the second injury. In this
regard, see Director, OANCP (Bergeron) v. General Dynam cs Corp.,
982 F.2d 790, 26 BRBS 139 (CRT)(2d Cir. 1992); Luccitelli wv.
General Dynam cs Corp., 964 F.2d 1303, 26 BRBS 1 (CRT)(2d Cir
1992); CNA Insurance Conpany v. Legrow, 935 F.2d 430, 24 BRBS
202 (CRT)(1st Cir. 1991) In addressing the contribution el ement
of Section 8(f), the United States Court of Appeals for the
Second Circuit, in whose jurisdiction the instant case arises,
has specifically stated that the enployer's burden of
establishing that a claimant's subsequent injury al one woul d not
have cause claimant's permanent total disability 1is not
satisfied nmerely by showi ng that the pre-existing condition nmade
the disability worse than it would have been with only the
subsequent injury. See Director, OACP v. General Dynanm cs Corp.
(Bergeron), supra.

On the basis of the totality of the record, | find and
conclude that the Enployer has satisfied these requirenents.
The record reflects (1) that Claimnt has worked for the
Enpl oyer since Novenber 6, 1978, (2) Claimant has sustained two
myocar di al infarctions in 1984, (3) that Claimnt has
experienced psychol ogi cal problens for many years, (4) that he
has experienced knee problems for years, requiring a knee
replacenent, (5) that he has suffered gastrointestinal problens
for years, (6) that he had gained as much as 160 pounds in the
five years since he stopped working, (7) that he has experienced
obstructive sl eep apnea for years, (8) that his cardiovascul ar
probl ens have worsened over the years, and (9) that Claimnt's
permanent total disability is the result of the conbination of
his pre-existing permanent partial disability (i.e., his above-
identified nmedical problens) and his Novenber 20, 1991 injury as
such pre-existing disability, in combinationw th the subsequent
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work injury, has contributed to a greater degree of permanent
di sability, according to Dr. Gaeta. (RX 38) See Atlantic &
Gulf Stevedores v. Director, OANCP, 542 F.2d 602, 4 BRBS 79 (3d
Cir. 1976); Dugan v. Todd Shi pyards, 22 BRBS 42 (1989).

Claimant's condition, prior to his final injury on November
20, 1991, was the classic condition of a high-risk enpl oyee whom
a cautious enployer would neither have hired nor rehired nor
retained in enployment due to the increased |ikelihood that such
an enpl oyee would sustain another occupational injury. C & P
Tel ephone Conpany v. Director, OWP, 564 F.2d 503, 6 BRBS 399
(D.C. Cr. 1977), rev'g in part, 4 BRBS 23 (1976); Preziosi V.
Controll ed Industries, 22 BRBS 468 (1989); Hallford v. Ingalls
Shi pbui I ding, 15 BRBS 112 (1982).

Even in cases where Section 8(f) is applicable, the Speci al

Fund is not liable for nedical benefits. Barclift v. Newport
News Shi pbuilding & Dry Dock Co., 15 BRBS 418 (1983), rev'd on
other grounds sub nom Director, OAP v. Newport News

Shi pbuilding & Dry Dock Co., 737 F.2d 1295 (4th Cir. 1984);
Scott v. Rowe Machine Wbrks, 9 BRBS 198 (1978); Spencer v.
Bet hl ehem Steel Corp., 7 BRBS 675 (1978).

The Board has held that an enployer is entitled to interest,
payabl e by the Special Fund, on nonies paid in excess of its
liability wunder Section 8(f). Canpbell v. Lykes Brothers
Steanmship Co., Inc., 15 BRBS 380 (1983); Lewis v. American
Marine Corp., 13 BRBS 637 (1981).

Section 8(f) relief is not available to the enpl oyer sinply
because it is the responsi bl e enpl oyer or carrier under the | ast
enpl oyer rule pronulgated in Travelers |Insurance Co. V.
Cardillo, 225 F.2d 137 (2d Cir. 1955), cert. denied sub nom Ira
S. Bushey Co. v. Cardillo, 350 U.S. 913 (1955). The three-fold
requi renents of Section 8(f) must still be met. St okes v.
Jacksonvil |l e Shipyards, Inc., 18 BRBS 237, 239 (1986), aff'd sub
nom Jacksonville Shipyards, Inc. v. Director, 851 F.2d 1314, 21
BRBS 150 (CRT) (11th Cir. 1988).

I n Huneycutt v. Newport News Shipbuilding & Dry Dock Co.,
17 BRBS 142 (1985), the Board held that where pernanent parti al
disability is foll owed by permanent total disability and Section
8(f) is applicable to both periods of disability, enployer is
liable for only one period of 104 weeks. In Huneycutt, the
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clai mant was permanently partially disabled due to asbestosis
and then becane permanently totally disabled due to the sane
asbestosis condition, which had been further aggravated and had
wor sened. Thus, in Davenport v. Apex Decorating Co., 18 BRBS
194 (1986), the Board applied Huneycutt to a case involving
permanent partial disability for a hip problemarising out of a
1971 injury and a subsequent permanent total disability for the
sane 1971 injury. See also Hickman v. Universal Maritine
Service Corp., 22 BRBS 212 (1989); Adans v. Newport News
Shi pbui I di ng and Dry Dock Conmpany, 22 BRBS 78 (1989); Henry v.
George Hyman Construction Conpany, 21 BRBS 329 (1988); Bi ngham
v. General Dynam cs Corp., 20 BRBS 198 (1988); Sawyer v. Newport
News Shi pbuil di ng and Dry Dock Co., 15 BRBS 270 (1982); Grazi ano
v. Ceneral Dynam cs Corp., 14 BRBS 950 (1982) (where the Board
held that where a total permanent disability is found to be
conpensabl e under Section 8(a), with the enployer's liability
limted by Section 8(f) to 104 weeks of conpensation, the
enpl oyer will not be liable for an additi onal 104 weeks of death
benefits pursuant to Section 9 where the death is related to the
i njury conpensat ed under Section 8 as both clains arose fromthe
sanme i njury which, in conmbination with a pre-existing disability
resulted in total disability and death); Cabe v. Newport News
Shi pbui I ding and Dry Dock Co., 13 BRBS 1029 (1981); Adans,
supra.

However, the Board did not apply Huneycutt in Cooper V.
Newport News Shipbuilding & Dry Dock Co., 18 BRBS 284, 286
(1986), where claimant's permanent partial disability award was
for asbestosis and his subsequent permanent total disability
award was precipitated by a totally new injury, a back injury,
which was unrelated to the occupational disease. VWiile it is
consistent with the Act to assess enployer for only one 104 week
period of liability for all disabilities arising out of the sane
injury or occupational disease, enployer's liability should not
be so |imted when the subsequent total disability is caused by

a new distinct traumatic injury. In such a case, a new claim
for a new injury nust be filed and new periods should be
assessed under the specific |anguage of Section 8(f). Cooper

supra, at 286.

However, enployer's liability is not |limted pursuant to
Section 8(f) where claimant's disability did not result fromthe
conmbi nati on or coal escence of a prior injury with a subsequent
one. Two "R" Drilling Co. v. Director, OANCP, 894 F.2d 748, 23
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BRBS 34 (CRT) (5th Cir. 1990); Duncanson-Harrel son Conpany V.
Director, OANMCP and Hed and Hatchett, 644 F.2d 827 (9th Cir
1981) . Mor eover, the enpl oyer has the burden of proving that
the three requirenents of +the Act have been satisfied.
Director, OACP v. Newport News Shipbuilding and Dry Dock Co.,
676 F.2d 110 (4th Cir. 1982). Mere existence of a prior injury
does not, ipso facto, establish a pre-existing disability for
pur poses of Section 8(f). Anmerican Shipbuilding v. Director,
ONCP, 865 F.2d 727, 22 BRBS 15 (CRT) (6th Cir. 1989).
Furthernmore, the phrase "existing permanent partial disability"
of Section 8(f) was not intended to include habits which have a
medi cal connection, such as a bad diet, lack of exercise,
drinking (but not to the level of alcoholism or snoking.
Sacchetti v. General Dynamcs Corp., 14 BRBS 29, 35 (1981);
aff'd, 681 F.2d 37 (1st Cir. 1982). Thus, there nust be sone
pre-exi sting physical or nental inpairnment, viz, a defect inthe
human frame, such as alcoholism diabetes nellitus, labile
hypertensi on, cardiac arrhythm a, anxi ety neurosis or bronchi al
probl emns. Director, OANCP v. Pepco, 607 F.2d 1378 (D.C. Cir.
1979), aff'g, 6 BRBS 527 (1977); Atlantic & Gulf Stevedores,
Inc. v. Director, OANCP, 542 F.2d 602 (3d Cir. 1976); Parent v.
Duluth M ssabe & Iron Range Railway Co., 7 BRBS 41 (1977). As
was succinctly stated by the First Circuit Court of Appeals, "
snmoki ng cannot beconme a qualifying disability [for purposes

of Section 8(f)] wuntil it results in nmedically cognizable
synptons that physically inmpair the enployee. Sacchetti, supra,
at 681 F.2d 37. In the case at bar, Claimant’s obesity al so

plays a part in his total disability, as reported by Dr. Gaeta.
(RX 38)

Attorney's Fee

Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed agai nst the Enpl oyer as a
self-insurer. Claimant's attorney filed a fee application on
July 21, 2000 (CX 24), concerning services rendered and costs
incurred in representing Clai nant between October 11, 1999 and
June 21, 2000. Attorney David N. Neusner seeks a fee of
$1,824. 00 based on 8 hours of attorney tinme at $200.00 per hour
and 3.5 hours of paralegal tine at $64. 00 per hour.

The Enpl oyer has accepted the requested attorney's fee as

reasonable in view of the benefits obtained, the item zed
services and the hourly rates charged. (RX 36)
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I n accordance with established practice, | wll consider
only those services rendered and costs incurred after Septenber
15, 1999, the date of the informal conference. Servi ces
rendered prior to this date should be submtted to the District
Director for her consideration.

In light of the nature and extent of the excellent [|egal
services rendered to Claimant by his attorney, the anount of
conpensation obtained for Clainmnt and the Enployer's comments
on the requested fee, | find a legal fee of $1,824.00 is
reasonable and in accordance with the criteria provided in the
Act and regul ations, 20 C.F. R 8702. 132, and i s hereby approved.

ORDER
Based upon the foregoing Findings of Fact, Concl usions of
Law and wupon the entire record, | issue the follow ng
conpensation order. The specific dollar conputations of the

conpensation award shall be adm nistratively performed by the
District Director.

It is therefore ORDERED t hat:

1. Commencing on June 4, 1993 and conti nuing thereafter for
104 weeks, the Enployer as a self-insurer shall pay to the
Cl ai mant conpensation benefits for his permanent total
disability, plus the applicable annual adjustnments provided in
Section 10 of the Act, based upon an average weekly wage of
$669. 34, such conpensation to be conputed in accordance with
Section 8(a) of the Act.

2. After the cessation of paynents by the Enployer,
continui ng benefits shall be paid, pursuant to section 8(f) of
the Act, fromthe Special Fund established in Section 44 of the
Act until further Order.

3. The Enployer shall receive credit for all anounts of
conpensation previously paid to the Claimant as a result of his
Novenber 20, 1991 injury. The Enpl oyer shall also receive a
refund, wth appropriate interest, of any overpaynents of
conpensation nade to Clai mant herein.
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4. Interest shall be paid by the Enpl oyer and Speci al Fund

on all accrued benefits at the T-bill rate applicable under 28
U S.C. 81961 (1982), conputed from the date each paynent was
originally due wuntil paid. The appropriate rate shall be
determ ned as of the filing date of this Decision and Order with

the District Director.

5. The Enpl oyer shall furnish such reasonabl e, appropriate
and necessary nedi cal care and treatnent as the Cl ai mant’ s wor k-
related injury referenced herein may require, even after the
time period specified in the first Order provision above,
subject to the provisions of Section 7 of the Act.
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6. The Enpl oyer shall pay to Claimant’s attorney, David N.
Neusner, the sum of $1,824.00 as a reasonable fee for
representing Clai mnt herein before the Office of Adm nistrative
Law Judges between Cctober 11, 1999 and June 21, 2000.

DAVI D W DI NARDI
Adm ni strative Law Judge

Dat ed:

Bost on, Massachusetts
DVWD: j |
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